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construction of the very phrase in controversy, which can hardly 
have been employed with the intention of limiting such action to the 
actual trial of the case; for that interpretation prevents the party 
seeking the evidence from properly preparing his case, except by 
employing the equitable bill of discovery, and, as above indicated re- 
moves half the efficiency of the statute. The section in question 
says nothing as to allowing the substitution of the legal remedy only 
on the trial; and if the framers had so intended, they would very 
probably have said so. It, therefore, appears that the decision in the 
present case, while based on strong grounds, might have had an 
even stronger foundation, if it had taken the broader view; and it 
would certainly have had a more beneficial result. 

L. C. A. 



Fraud — Right of Purchaser to Rescind — Necessity for Pe- 
cuniary Loss. — The principal question of legal import in King v. 
Lamborn l is whether the false representation of a material fact 
by which a purchase of property is intentionally induced amounts 
to fraud which vitiates the contract, and entitles the purchaser to 
rescind without showing any substantial injury in a pecuniary way. 
The court answered the question in the affirmative. 

Where recovery is sought on the ground of misrepresentation 
and deceit, the proper measure of damages is the difference between 
the actual value of that which the complainant parts with and the ac- 
tual value of that which he receives under his contract — the loss really 
sustained in a pecuniary sense. 2 It is apparent that this rule does 
not afford relief to one who has been misled and entrapped into 
purchasing something for which he did not bargain unless he has 
suffered pecuniary loss. 3 And, in the words of the court in the 

1 186 Fed. 21 (C. C. A. Ninth Cir. 1911). 

•Peek v. Derry, 37 Ch. Div. 541 (1887) ; Smith v. Bolles, 132 U. S. 125 
(1889) ; Sigafus v. Porter, 179 U. S. 116 (1900) ; Alden v. Wright, 49 N. W. 
767 (Minn. 1891); High v. Berret, 148 Pa. 261 (1892). A strong line of 
decisions must be noted, however, which allow the defrauded party to re- 
cover in his tort action not only his actual loss but the benefit of his bargain 
had the thing been as represented. This is probably the predominant view 
in America today. It has been adopted in Illinois, Autle v. Sexton, 137 
111. 410 (1891) ; Massachusetts, Morse v. Hutchins, 102 Mass. 439 (1869), and 
New York, Ettlinger v. Weil, 184 N. Y. 179 (1906) ; and has the support 
of an eminent authority on damages, 2 Sedgwick on Dam., § 777, et seq. But 
all the cases which have adopted this rule can be traced to Sherwood v. Sut- 
ton, 5 Mason 1 (1827), where this rule is printed in the headnote, but the 
decision by Mr. Justice Story, then on Circuit, is a statement of the rule 
referred to supra as the proper rule. Mr. Sedgwick himself quotes from 
this opinion by Story, J., in his text, but misinterprets it. For the leading 
cases on both sides of this question see Fargo Gas Co. v. Electric Co., 4 N. 
D. 219 (1894). 

•Urtz v. N. Y. C. & H. R. R. Co., 95 N. E. 711 (N. Y. 1911). 
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principal case, "there may be an injury without pecuniary loss that 
is as revolting to conscience as if actual damages had ensued." But 
it must be remembered that courts of justice do not act as mere 
tribunals of conscience to enforce duties which are purely moral. 4 

The cases which have denied equitable relief unless pecuniary 
damage is shown rely mainly on this statement by Mr. Justice 
Strong: "Cancelling an executed contract is an exertion of the 
most extraordinary powers of a court of equity, which should not 
be exercised unless the falsity of the alleged false representations is 
certainly proved and unless the complainant has been deceived and 
injured by them." 5 The bill was dismissed in that case because the 
fraud alleged was not proved. The complainant had suffered no 
injury of any kind ; and, it is submitted, Strong, J., did not mean to 
limit equitable relief to cases of pecuniary injury. 4 

The authority of an eminent text writer would seem to be 
against the principal case, Mr. Pomeroy thus stating the law: 
"Fraud without resulting pecuniary damage is not a ground for the 
exercise of remedial jurisdiction, equitable or legal." 7 But the 
chancery cases cited do not emphasize the necessity for pecuniary 
damage. And Justice Story makes no mention of pecuniary damages, 
simply stating the law to be "that fraud and damage coupled together 
will entitle the injured party to relief in equity," 8 quoting from 
Chancellor Kent's decision in Bacon v. Branson.* A New York 
Supreme Court case 10 and a recent Western case " adopt Mr. 
Pomeroy's view; but no equity cases are cited by these courts in 
support of their position. The former case has been overruled; 12 
and the Nebraska decision was modified by the case of like caption 
in 109 N. W. 388, where an attempt is made to reconcile the con- 
flicting decisions, and a new rule is enunciated, that where the 
vendor, by fraud or false representations, has induced the buyer 
to accept something not contemplated by the contract, the vendee 
may rescind without showing pecuniary injury or damage ; but where 
the buyer receives what he actually purchased, and loses his right 
to rescind on some false representation as to its qualtiy, condition, or 
matter affecting its value, he must show that such representation was 
material and that he was misled thereby to his injury and damage. 



4 2 Pomeroy, Eq. Jur. 386; I Story, Eq. Jur. 238. 

•Atlantic Delaine Co. v. James, 94 U. S. 207 (1876). 

•See Bispham, Prin. of Eq. § 217. 

' Pomeroy, Eq. Jur. § 898. See also Eaton on Equity, 200. 

• Story, Eq. Jur. § 203. 

•7 Johns. Ch. R. 104 (N. Y. 1823). 

"Hewlett v. Spring Co., 84 Hun, 248 (1895). 

"Jakway v. Proudfit, 106 N.'W. 1039 (Neb. 1006). 

"Harlow v. Brum, 151 Fed. N. Y. 278 (1897). 
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The weight of authority is certainly against Pomeroy and these 
sporadic decisions, and in accord with the principal case. 13 The law 
is correctly stated by Baldwin, J., in Brett v. Cooney : " fraudulent 
representations constitute no ground for equitable relief unless made 
to one who was induced by them to act to his injury ; but in measuring 
injury, equity does not concern itself merely with money losses. 
If it finds that a clear right has been invaded, it will seldom refuse 
its aid because the plaintiff can show no substantial damage to his 
pecuniary interests. 15 And the party in the wrong should not be 
heard to say thai no real injury can result from the fact misrepre- 
sented. 19 Obviously, different questions will arise when it is sought 
to determine the measure of damages recoverable for such a fraud. 

C. L. M. 



Wills — Charitable Bequests — 'Precatory Words. — In San- 
son's Estate (No. i) 1 the testatrix's will provided: "I give 
and bequeath" certain property, "to start and use for a Women's 
Christian Association. ... I hereby appoint or wish the institu- 
tion to be carried out upon the plan of the Women's Christian Asso- 
ciation of Philadelphia. ... I would like the executive com- 
mittee to consist of the following ladies." One of the ladies named 
was a witness to the will. The Act of 1855 2 provides that wills con- 
taining charitable bequests must be "attested by two credible and at 
the time disinterested witnesses." The court held the bequest void 
because of the interest of the witness in question. 

The case appears to raise two questions: first, should the pre- 
catory words, "I would like," be construed as a mandatory direction 
as to who shall compose the executive committee ; and second, under 
such construction, is a person so named interested within the intent 
of the act. Mr. Justice Stewart, in his dissenting opinion, main- 
tains that the words are a mere expression of advice or desire and 
supports this view with numerous cases. 3 The authority of these 
cases is unquestioned and they have been followed in recent decis- 



11 Mather v. Barnes, 146 Fed. 1000 (1906); Williams v. Kerr, 152 Pa. 
560 (1893) ; Hansen v. Allen, 117 Wis. 61 (1903). 

M 7S Conn. 338 (1902). 

"Wainscott v. Bid. & Loan Assn., 98 Cal. 253 (1893). 

" MacLaren v. Cochran, 46 N. W. 408 (Minn. 1890). 

'232 Pa. 218 (1911). 

"Act of April 26, 1855, P. L. 332. 

•Pennock's Estate. 20 Pa. 268 (1853) ; Janretch v. Proctor, 48 Pa. 466 
(1865): Church v. Disbrow, 52 Pa. 219 (1866); Bowlby v. Thunder, 105 Pa. 
173 (1884); Burt v. Herron, 66 Pa. 400 (1870); Hopkins v. Hunt, ill Pa. 
287 (1885). 



